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context, but the whole title or group of chapters and articles relating to
marriage.'1

Only by this process can full and proper effect be given to
the English rule for the choice of law. French law, having been
chosen to govern essential validity, must be allowed within
reason to determine which of its domestic rules are essential
rather than formal. To take the opposite course and to uphold
a marriage essentially void under the personal law of the parties
by attributing a merely ceremonial character to a rule regarded
as essential by that law would not only be the negation of so-
called comity, but would incongruously debilitate the English
rule for the choice of law. The only reservation is that a foreign
classification must be repudiated, if to adopt it will contravene
the English doctrine of public policy or be repugnant to some
fundamental principle of English law.

In Simonin v. Mallac,2 decided forty-eight years before
Ogden v. Ogden^ the court was confronted with a different
French provision that was obviously not intended to affect
capacity in the strict sense of the word.

Two domiciled French persons, desirous of marrying each other
without obtaining the parental consent required by French law, crossed
to this country and went through a ceremony of marriage in the Eng-
lish form, returning to Paris two or three days later. The wife sub-
sequently petitioned the English court for a decree of nullity on the
ground of want of parental consent. By French law, the parties were
capable of inter-marriage, but they were required to ask advice of their
parents by an acte respectueux etformel^ and this acte had to be repeated
each month for three months if the parents were adverse to the marriage.
At the end of the fourth month the marriage might tajke place despite
parental disapproval.

It was clear that absence of the consent required by this rule
did not render the parties incapable of inter-marriage. The
obtaining of consent was in essence an additional formality
and, since the form of the ceremony is a matter solely for the
lex loci celebrationiS) the marriage was adjudged to be valid.3

1  Falconbridge, Conflict of Laws, p. 89.

2  (i 860), 2 Sw. and Tr. 67.

3  The Sussex Peerage Case (1844), n CL and F. 85; Simonin v. Mallac
(1860), 2 Sw. and Tr. 67; 29 LJ. (N.S.) P. 97; Steelev. BraMell'(1838), Milw,
EccL Rep. Ir. i; Brook v. Brook (1861), 9 H.L.C. 193, 216. The so-called
Gretna Green Cases were to the same efiect. Lord Hardwicke's Marriage Act
required a marriage to be either by licence or in church after the publication of
barms, but in the case of a marriage by licence it also required the consent of the
father or guardian of a party under twenty-one. Thus, for the marriage in England